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Statement of Question Presented 

The question presented here is dictated by 
the limited character of the relief now asked for. 
It is whether or not the District Court erred in 


denying Cole’s motions for relief without according 
to him the hearing provided for in 28 U.S.C. 2255 
on the ground that “the motions, records .and files 1 * 
conclusively show that he was entitled to no relief 
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1. The Issue here Is whether on the basis of 
the files and the records It Is conclusive 
that the appellant Is entitled to no relief, 


The scanty materials in the records and 
files do not conclusively show that Col< 
was entitled to no relief. 


3. The circumstances of the "crime" challenge 

the presumption that at the time Cole was 
of sound mlnch ' 

j 

4. The reports of the psychiatrists do not 
conclusively show that Cole was of sound 
mind . 


»s behavior 


the time 


the kl^ 


back of It presents a challenge to hi; 
sanity too substantial to have been U 


lored 


6. The hurried court proceedings and the 
^short wav" taken with Cole reveal seri¬ 
ous departures from the standards of due 
process. 


CONCLUSION 


VII. PRAYER FOR RELIEF 






UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 12,970 


January Term, 1956 


Donald w. Cole, 


Appellants, 

v. 

United States of America, 

Appellee. 


BRIEF FOR APPELLANT 

To the Honorable Judges of the United 
States Court of Appeals: 

Comes now Donald W. Cole, the appellant, by the under¬ 
signed Walton Hamilton, duly appointed his attorney by this 
Honorable Court, and in support of this appeal pleads and 
prays as follows: 


i. smmiM . on j ^p fEAL 

On October 3* 1955* the above named appellant *s Notice 
of Appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit was filed. The said Notice of Appeal 
is an appeal to this court from two orders of the trial court, 
dated January 17* 1955 and September 12* 1955, respectively, 
denying two separate motions of the appellant. The first of 
these motions - Motion to Vacate Judgment and Conviction - 
was filed January 10, 1955* and was made pursuant to 28 U.S.C. 
2255. The second motion - Motion to Withdraw Plea of Guilty - 
was filed August 23* 1955* and invoked Rule 32(d) of the Federal 
Rules of Criminal Procedure. 





II. 
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On October 19, 1951# the appellant, Donald W. Cole, 
killed Clarence 0. Dillahunt, a taxicab driver, in Washington, 

l 

D. C. ! 

; 

On November 14, 1951, the Grand Jury returned an indict¬ 
ment charging Donald W. Cole with murder in the first degree 

i 

i 

on two counts, the first charging deliberate and premeditated, 
the second homicide in the commission of a felony of violence. 

On November 30, 1951* on motion of Cole*s counsel. Judge 
Curran ordered a mental examination of Cole by two psychiatrists. 
Dr. Joseph Gilbert and Dr. Amino Peretti, both of the staff of 
Gallinger Hospital. j 

On January 25, 1952 the two psychiatrists rendered their 

i 

reports. 

i 

On February 1, 1952, in open court. Cole pleaded ”Not 
Guilty’ 1 to the charge of murder in the first degree. 

i 

j 

On April 28, 1952, in open court, and upon the advice of 

his counsel, he entered a plea of "Guilty” of murder in the 

; 

second degree. At this session reference was made to Dr. E. Y. 
William of Freedman*s Hospital. 

On May l6, 1952, in open court. Cole w^s sentenced by 
the presiding judge to imprisonment for a term not less than 
fifteen years or more than life. 

On January 10, 1955, invoking 28 U.S.C. 2255, Cole moved 
the District Court to vacate its judgment and sentence, and 
in support thereof presented an affidavit by himself attesting 
an automobile accident which had occurred when he was ten 
years old. 

On January 17, 1955, the presiding judge denied Cole*s 
motion. | 


r 




On August 23, 1955, Cole moved the District Court to 
vacate his plea of ’’Guilty” to murder in the second degree. 


On September 12, 1955, the trial Judge denied this 
motion. 

On October 3, 1955, Cole filed his Notice of Appeal with 
this Honorable Court. 

III. ERRORS BY THE COURT BELOW 

A study of the "Motions filed and records" in the instant 
case brings a shock. The transcript of record, running to a 
bare fifteen pages, the absence of any testimony or evidence 
taken under oath, the raising of the question of the sanity 
of the defendant and the leaving of that question unresolved, 
the acceptance of the defendants plea of "Guilty" of murder 
in the second degree without subjecting that plea to scrutiny, 
the quick-step pace of the whole proceeding to a hurried and 
unconsidered Judgment, these and like features of this pro¬ 
ceeding stand out strangely against the background of the 
safeguards for the accused which took recognized place in 
criminal procedure long before they were chiseled into con¬ 
stitutional rights. Such departures from the orderly process 
of Justice comprehend, though they are not limited to, the 
following: 

1. The denial by the trial Judge of the motions to 
vacate the Judgment and sentence and to vacate 
the pleading of "guilty" without according to 
Cole the hearing to which he was entitled. 

2. In holding that there was no showing of substan¬ 
tial facts in support of the two motions made by 
Cole and in holding that no injustice "manifest 
or otherwise" was done in this case. 
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3. In failing to consider and appraise the data 

| 

available in respect to the soundness or un¬ 
soundness of Cole*8 mind and in not finding a 

i 

reasonable doubt as to Cole*s sanity. 

4. In accepting Cole’s plea of "guilty” to murder 
in the second degree without subjecting that 
plea to judicial scrutiny; and 

i 

5. In making statements which are directly contrary 

to the data presented in documents to which he 

| 

had access. 

I 

i 

IV. THE QUESTION ON APPEAL 
The question presented here is dictated by the limited 
character of the relief now asked for. It is whether or not 
the District Court erred in denying Cole’s mbtions for relief 
without according to him the hearing provide^ for in 28 U.S.C. 
2255 on the ground that "the motions, record^ and files" con¬ 
clusively show that he was entitled to no relief. 

V. RECITATION OF FACT AND ARGUMENT 
In the instant case the departures from due process re¬ 
cite their own story more completely and more eloquently than 
any amount of formal discussion would do. It would therefore 
make for clarity to combine the recitation of fact and the 
argument in a single narrative. 

1. The issue here is whether on the basis of the files 

i 

and the records it is conclusive that the appellant is entitled 
to no relief . 

The first of the two motions here under review, that 
the Judgment and sentence be vacated, was brought on the au¬ 
thority of 28 U.S.C. 2255. In Par. 3 of this statute it is 

! 

provided that: 
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"Unless the motion and the files and records of the 
case conclusively show that the prisoner Is entitled 
to no relief, the court shall cause notice thereof 
to be served upon the United States Attorney, grant 
a prompt hearing thereon, determine the issue and 
make findings of fact and conclusions of law with 
respect thereto." 

We submit that the motion, files and records In this 
case, as the paragraphs below will attest, are not conclusive 
that the defendant is entitled to no relief. On the contrary, 
the recitation shows clearly that at the very least the basic 
Issues in this cause of action present open questions. Our 
contention Is not that there is evidence whloh invites rulings 
in each Issue directly contrary to the ruling of the court 
below. Instead, It Is that the scanty data at hand Is suffi- 
cient to show that such rulings do not lead to the conclusion 
that the defendant is entitled to no relief, but on the con¬ 
trary that they establish such a presumption as to compel 
further inquiry. 

By its terms, 28 U.S.C. 2255 is available to "a prisoner 
in custody" under "sentence of a court established by Act of 
Congress". The motion is available "upon the ground that the 
sentence was imposed in violation of the Constitution and 
laws of the United States, or that the court was without Juris¬ 
diction to impose such sentence, or that the sentence was in 
excess of the maximum authorized by law, or that it was other¬ 
wise subject to challenge under that omnibus category known 
as ’collateral attack 1 ." If any one of these four contingencies 
obtains, the prisoner may move the court which imposed the 
sentence to vacate, set aside or correct the sentence. The 
court below made no serious effort to show that Cole was not 
entitled to the motion. Instead, it recited in detail the provi¬ 
sions of the statute and then without any elaboration of rea¬ 
sons, stated categorically "there is here *no showing of 


It 
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substantial facts supporting the present application, and 

| 

the court regards it as utterly without meritThat is all. 

i 

As the narrative below will demonstrate. Cole was entitled to 

i 

make the motion under either or both of the f$.rst two con- 

i 

tingencies. The narrative will also show that at many points 
the procedure which resulted in his conviction and sentence 
is subject to direct or collateral attack. 

2. The scanty materials in the records and files do 
not conclusively show that Cole was entitled to no relief . 

The "files and records" are scant and contain no tes¬ 


timony given under oath. The appeal papers contain a few 

i 

formal items, such as the indictment by a grand Jury, the order 
for a mental examination, the two motions, the denials and the 
notices of appeal. An attempt has been made by us to supplement 
this meager record by a search for documents and materials bear¬ 
ing on the case. Transcripts of the three sessions at which 

Cole was arraigned, at which he put in his plea of guilty to 

i 

second degree murder, and at which he was sentenced, have 

been made available through the courtesy of the office of the 

i 

United States Attorney. The report of Dr. Peretti upon Cole*s 
mental condition was found among the appeal papers. A more 
detailed report by Dr. Gilbert was found in the file of the 
District Court. A far more comprehensive report based upon 

i 

a much more thorough and searching examination by Dr. E. Y. 

1 / 


Williams is contained in neither file. It however played 
an important part in the discussions between the prosecuting 

attorney and counsel for Cole which led to the making and 

i 

the acceptance of the plea of guilty to second degree murder. 


1/ The Williams report seems never to have been presented to 
the court, and we obtained a copy by courtesy of the attor¬ 
ney who represented Cole in the proceedings below. 


i 

! 
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At the session in open court at which this plea was accepted, 
it was referred to both by Cole's attorney and by the prose¬ 
cuting attorney. There exists the customary pre-sentence 
report made by the probation officer, but there is no copy 
of this in the files and we have been refused access to it 
on the ground that it is "confidential”. There was no talking 
of testimony under oath and the record contains nothing which 
in the legal sense may be described as substantive evidence. 

3. The circumstances of the "crime" challenge the 
presumption that at the time Cole was of sound mind . 

There exists no attested statement of the facts of the 
case. An account has been put together from a number of sources, 
the chief of which is the recitation given to the presiding 
judge by the prosecuting attorney and statements made by Cole 
himself to Dr. Gilbert and to Dr. Williams. Yet, these three 
accounts, except in matters of detail, are quite consistent 
and there can be little dispute as to what happened in the 
commission of the offense. On the morning of October 19* 

1951, Cole had been drinking gin. He purchased a pint bottle 
of whiskey, two bottles of Coca Cola and two bottles of beer, 
and with his purchases, at Twenty-first Street and Benning 
Road, N.E., Washington, D. C., entered a taxicab driven by 
Clarence 0. Dillahunt, whom he had never met before. In the 
taxi he was driven to his sister's apartment on Forty-sixth 
Street, S.E. There he invited the taxicab driver to come in 
and drink with him. The two engaged in a number of rounds of 
drinks. After some time, as Cole stated to Dr. Williams, a 
sudden and irresistible impulse seized him to kill the taxicab 
driver. Cole looked around for a weapon which would serve 
his purpose, and found a pair of pliers, which he wrapped in 
a piece of cloth. As the taxi driver emerged from the bathroom. 



Cole struck him over the head and rendered him partially un¬ 
conscious, Next Cole pushed the taxi driver*s head into the 

I 

toilet and flushed it, but did not succeed in drowning him. 

Then he picked up an electric iron with a cord Attached and 

swung it several times against the taxi driver*8 head until 

thefj&ire broke loose. Then he attempted to strangle the taxi 
\ •» | 
driver with the cord which he had taken from a bathrobe. Finally 

he took the electric cord which had become detached from the 
iron and wrapped it around the throat of the taxi driver and 
tightened it until death ensued. The behavior of Cole after 
the killing was as strange as the circumstances which attended 
the deed. Cole took from the person of the deceased one wrist 
watch of a value of $3-00, one billfold of a value of $1.00, 
one metal change carrier of a value of $1.00, atad one set of 
automobile keys with a value of fifty cents. Cole then took 
possession of the taxicab, and in it made visits to a number 
of relatives. At the home of one of them he picked up a couple 
of small children, gave them a ride, and returned them to their 
home. After dropping them, he went back to his sister*s apart¬ 
ment to take a look at the body of his victim. ! Finally, he 

j 

drove to Philadelphia, parked the taxi in a downtown section 
of the city and paid a visit to a friend. He Was gone so long 
that when he returned there was a parking ticket on the car. 

By this time the Philadelphia police, alerted by the Washington 
police, had placed the car under surveillance, and apprehended 
Cole when he appeared. Cole waived extradition before a magis¬ 
trate, was returned to Washington, and placed in custody. 

i 


2/ The account given in open court by John C. (Jonliff, Assistant 
United States Attorney, and that recited by Dr. Williams as 
having been given to him direct by Cole, differ in minor de¬ 
tails. For example, the fonner states that the pliers had 
been wrapped in a towel, the latter in a bit of cloth. 

(Cont*d.) 
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4. The reports of the psychiatrists do not conclusively 
show that Cole was of sound mind . 

In a criminal proceeding the law presumes sanity on the 
part of the accused. The general rule is that without such 
mental competence there can be no criminal responsibility. The 
account of the offense, even as set down in the bald and un¬ 
varnished statement above, is itself enough to raise a reason¬ 
able doubt as to Cole's sanity. It is natural, therefore, that 
Cole's attorney made a motion for a mental examination. Judge 
Curran granted the motion, issued the necessary order, and au¬ 
thorized and directed Dr. Amino Peretti and Dr. Joseph Gilbert, 
members of the staff of Gallinger Hospital, to conduct the 
examination. Each of the two made a report in writing. Al¬ 
though both reports are available, that of Dr. Peretti in the 
appeal papers and that of Dr. Gilbert In the files in the 
District Court, there is no entry attesting the presentation 
of either document in open court. Neither Dr. Peretti nor 
Dr. Gilbert was called as a witness; neither was subjected 
to examination or cross-examination. In addition, on his own 
initiative. Cole's attorney had an examination made by Dr. E. Y. 
Williams, a member of the staff of Freedman's Hospital. A 
copy of Dr. Williams* report Is attached hereto as an Appendix* 

The report of Dr. Peretti speaks for itself. It is 
simple, made up of a number of stereotypes and would fit alike 
any one of innumerable cases. He states that he has seen Cole 
on three occasions; that "this man is of sound mind, showing 
no indication of any frank mental disorder or psychosis"; that 
"this man Is oriented in all fields, namely, as to persons. 


2/ (Cont'd.) The former states that Cole struck the taxi 

driver with the pliers as he came out of the bathroom; the 
Williams account is that he was struck while leaning over 
the toilet. Such discrepancies are in minute details and 
do not affect the consistency which attends the main line 
of the account. 
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place and time”; that "he answers questions relevantly and 
coherently"; that "there is no sign of the disassociation of 
the personality, there are no hallucinations"; that "there are 
no mental symptoms of an alcoholic psychosis". He concludes 
that in his opinion "This man is sane; he knows the difference 
between right and wrong; he is mentally competent to proceed 

i 

with his trial". What concrete evidence lies back of any of 

these general conclusions is not stated - and no one seems to 

. 

have tried to find out. 

I 

The report of Dr. Gilbert is more relevant to the cir¬ 
cumstances in the instant case. He states that he has exam- 

i 

j 

ined Cole five times, and his report covers three closely 
packed, typewritten pages. He gives an account of the auto¬ 
mobile accident which befell Cole at or about the age of ten 

i 

and which resulted in a fracture of the skull and a period 
of subsequent unconsciousness. He detailed the beginning of 
Cole*s difficulties which started after the accident: head- 

i 

aches, abnormal disturbances as a result of noises, a con¬ 
stant fear of being harmed and an abnormal obsession for 

j 

i 

alcoholic drink. Cole did not return to school for two years 
after the accident, and then difficulties of adjustment showed 
themselves. He was suspended from school several times; he 
was hailed into Juvenile Court for stealing during his thir¬ 
teenth and fourteenth years; he was sent to the Industrial 
Home School from which he ran away repeatedly, resulting in 

his confinement in the National Training School at the age 

j 

of sixteen. There he struck an officer and was sent to the 
Federal Reformatory, in which he was confined for a year and 
four months. Somewhat later he was sent to Lorton for twenty- 
one months for robbery. When first he was brought into Juvenile 
Court he was sent to the Washington Institute for Mental Hygiene, 
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where he was treated by Dr. Buxton. Dr. Gilbert does make 
an admission of abnormal symptoms on the part of Cole, but 
in spite of his recitation, he concludes that "At this time 
Cole does not disclose symptoms that would justify the opin¬ 
ion that he is suffering from psychosis or mental disorder". 
It is of note that Dr. Gilbert is concerned with Cole’s state 
of mind in respect to standing trial. Neither he nor Dr. 
Peretti expressed any opinion about his state of mind at the 
time the act of which he is accused was committed. 

5- Cole’s behavior at the time of the killing and the 
long psychiatric history at the back of it presents a chal¬ 
lenge to his sanity too substantial to have been ignored . 

The most detailed, painstaking and comprehensive report 
upon Cole’s mental condition is that of Dr. E. Y. Williams. 

It is called "A Case Study" and sums up an examination which 

► ran through three long sessions. It traverses the ground 

► 

covered In Dr. Gilbert’s report and In this area confirms 


his statements of fact. Its significance, however, lies in 
the breaking of new ground. "Donald was a well-behaved 
child until about the age ot ten or eleven." At that time 
occurred the automobile accident resulting in a fractured 
skull. The reports from Casualty Hospital state that he 
was admitted with "a fractured skull (frontal) with lacera¬ 
tions of the scalp and lip". He remained there unconscious 
for two days with subnormal temperature, with slow heart rate 
as evidence of increased intra-cranial pressure. Even when 
discharged it was noted that his spinal fluid pressure was 
elevated. The detail given by Dr. Williams indicates that 
he was a problematic patient and had to be restrained. Fol¬ 
lowing the head injury a series of behavior problems ensued. 


which have led up to the present situation. After the injury 
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there was a definite change in his personality. The accident, 
in Dr. Williams* words, changed his pattern of life completely 
and since the frontal lobe has so much to do with personality 
it is at least a serious question whether these changes in 

i 

personality may not be definitely attributed to the injury to 
the frontal lobe resulting from the accident. I "The general 
behavior pattern would also conform to the pattern of simple 
schizophrenia." Among such aspects of an abnormal behavior 

i 

pattern are: impulsive behavior, violent outbreaks which pre¬ 
vented adjustment at school or in the homes of relatives and 

i 

on jobs. There were present too a series of sex abnormalities, 

i 

sodomy, homosexual experience, excessive masturbation and a 

! 

couple of attempts at suicide. 

Against the backdrop of this personal history. Dr. 
Williams set down Cole*s account of his feelings at the time 

i 

of the act. At the time "A small voice, not a! voice as you 
would hear one talking to you, nor did it come from outside" 

i 

kept telling him that he must kill the taxi driver. Prom the 
compulsion of this voice there was for him no escape; the 
impulse grew irresistible, so that he deployed several ways 
of obeying the command, including strangulation. After the 
deed was done. Cole describes himself as being considerably 
relieved and with "an unusual feeling of freedom that he could 
not understand". Cole had never seen the taxicab driver 

before; and Dr. Williams concludes "Stealing was never a 

| 

motive, nor revenge, nor hate, nor was there any premeditation." 

i 

i 

Cole had been at a loss himself to understand what had hap¬ 
pened. He could only recall this sudden feeling and "voice 

I 

thought" that told him he had to kill this driver, and was 

i 

i 

i 

unable to stop. At the end of his report, DrJ Williams set 

down his diagnosis as follows: "Traumatic head injury (frontal 

| 

j 




lobe) with personality changes of an impulsive nature, with 
certain schizoid pattern (akin to simple type)." This report, 
so far as we can ascertain, was referred to but not presented 
in open court as part of the official record and never fell 
under the eye of the presiding judge. At the very least it 
presents so serious a challenge to the presumption of sanity 
as to invite further inquiry. 

6. The hurried court proceedings and the "short wav" 


taken with Cole reveal serious departures from the standards 
of due process . 

As to Cole's three appearances in open court, a few 
words will suffice. The session at which he was arraigned 
lasted only a few minutes, left behind a transcript of only 
two pages and contains his plea of "Not Guilty" to the charge 
of murder in the first degree. The leisurely course of events 
on October 19, 1951, ending in the impulsive killing, do not 
square with the charge of deliberate and premeditated murder. 
The rifling of the pockets of the taxicab driver after his 
death of articles worth at most $ 5-50 is not consistent with 
the charge of homicide in the commission of a robbery. 

Leaving out all questions of criminal responsibility, a jury 
could not have stilled its reasonable doubts to the extent 
necessary to bring in a verdict of "Guilty of Murder in the 
First Degree". For that reason it is hard to understand how 
the Assistant United States Attorney made any concession in 
agreeing to accept a plea of "Guilty of Murder in the Second 
Degree". At Cole's second appearance in open court he states 
that he was advised by his counsel to put in the plea of guilty 
to second degree murder, and than an explanation would be made 
to him later. Prior to this he said he had been promised by 
his attorney a jury trial and a cross-examination of the 



psychiatrists. In Cole's own words, the request took him by 

i 

surprise, which caused him "to become emotionally upset" to 
the extent that he accepted the advice and put in the requested 

i 

plea. The transcript of this second session covers nine pages. 

! 

It contains a statement about the crime given by the prosecuting 
attorney, a short statement by Cole’s attorney, and a short 
colloquy between the trial Judge and Cole's attorney as to 
whether Cole had been made acquainted with his rights. Then, 
without subjecting it to scrutiny, the court accepted Cole's 

i 

plea of guilty. The transcript of the third appearance of 
Cole in open court runs for less than three pages and con¬ 
tains only the sentence. At the second session at which 

Cole pleaded guilty some interesting comments'were made. The 

i 

prosecuting attorney stated that Dr. Gilbert had told him 
that in his opinion "This man is a borderline case". In the 
colloquy with the attorneys the presiding Judge states that 
"It was a premeditated murder for lucre". On the next page 

i 

the same Judge stated that he thought "Capital punishment 

should not be inflicted upon a person who is on the border- 

i 

line between sanity and insanity". But the presiding Judge 
did not attempt to fix the border between sanity and insanity, 
or to determine upon which side of it Cole stood. In denying 
the first of the motions here on appeal the presiding Judge 
held in effect that the borderline was of no consequence and 
that it was conclusive that Cole was not entitled to relief. 


VI. CONCLUSION 

We ask that the recitation set down in the paragraphs 
above be appraised in the terms of the limited relief which 
is now sought. Cole is himself the only living witness to 
the events which constitute the criminal act for which he was 
indicted, and Cole's account gets into the record not directly 




through testimony under oath, but by the account given in open 
court by the prosecuting attorney and by the statements recited 
in the reports of Dr. Gilbert and Dr. Williams. If it be 
charged that this material is not "evidence”, the answer is that 
these materials were discussed in open court, they were all 
available to the presiding judge and it was error on his part 
not to employ due process to convert this material into 
"testimony". We do not insist that even after such materials 
are subjected to the crucible of examination and cross- 
examination, they will lead to conclusions contradictory to 
those arrived at by the presiding judge. But we do insist 
that they are adequate to challenge the conclusion of Cole*s 
sanity at the time of the killing and to establish the need 
for further inquiry. In fact, it was error on the part of 
the court below to raise the question of sanity, to discover 
that Cole was a "border-line case" and then without the tak¬ 
ing of testimony or any formal ruling on sanity, to proceed as 
if Cole had been adjudged to be of sound mind. We therefore 
submit that a diligent study of the motions, records and files 
in the instant case does not "conclusively" show that Cole was 
not entitled to "any relief" and that the presiding judge was 
in error in denying Cole’s two motions without granting to him 
the hearing which was his right under 28 U.S.C. 2255. 

VII. PRAYER FOR RELIEF 

Your appellant, therefore, by his attorney, the under¬ 
signed, moves this Honorable Court: 

1. That the instant case be remanded to the District 
Court with instructions to accord to the appellant. Cole, a 
hearing upon one or the other or both of his motions, and that 
thereafter the proceeding go forward in accordance with due 
process of law; and 
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2. That this Honorable Court grant to appellant Cole 
such other, further, additional and different relief as in 
the premises appears to be just and proper. 

Respectfully submitted. 


/e/ Walton Hamilton 

Walton Hamilton 
Attorney for Appellant 


j 

i 

CERTIFICATE OF SERVICE 

I certify that I have today mailed a copy of the fore 
going Brief for Appellant to the appellant, Donald W. Cole, 

j 

Box 1012, Alcatraz, California, and have also served a copy 

upon Lewis A. Carroll, Esquire, Assistant United States 

i 

Attorney, United States Court House, Washington, D. C. 

i 

/s/ Walton Hamilton 
Walton Hamilton 

I 

March 5, 1956 



APPENDIX 


Case Study 
of 

Donald W. Cole, Aged 26 


Donald was seen by me at the request of his Attorney, Mr. James 
C. Toomey, because he (Donald) was accused of murder. He was 
seen by me on three occasions at the District Jail. The story, 
while repetitious, is nevertheless given here briefly as part 
of the case study. 

On October 19, 1951, Donald hailed a passing cab which picked 
him up at 21st Street and Benning Hoad, Northeast and carried 
him to 46th Street, Southeast, to the home of a sister. Ear¬ 
lier the same morning, he had gone to a liquor store and had 
2 "stiff drinks" of gin, and on the way over bought 1/2 pint 
of whiskey, 2 bottles of Coca Cola, and a couple of cans of 
beer. He invited the driver of the taxi to come in and have 
a drink with him. 

Soon after they began drinking, he stated, a funny feeling 
came upon him. This feeling told him he could not let the 
man go out of the door alive. He wrestled with these thoughts 
and asked the taxi driver if he had any children. He revealed 
he has had a fondness for children all his life which, he 
states, is hard to explain. When the driver said he did not, 
once more the thoughts like "a small voice" said to him, "Tell 
him anything, make up a story and tell him, keep him here and 
kill him." He then made up a story of being in the drug busi¬ 
ness and needing help to bring drugs into the City. The driver 
agreed to help him as he promised he would have some money later 
in the afternoon to advance to him. Once more this little voice 
told him to kill the driver and then as he drank a little more, 
a funny feeling came over him. He said he knew he had to kill 
him then, as the voice just kept on pushing him to do it. He 
was sure It was not a voice as you would hear one talking to 
you, nor did It come from outside. Beyond that, his descrip¬ 
tion failed. 

When the driver went to the bathroom to urinate and started 
to unfasten his pants, this "voice-thought" as he now described 
it, told him to "get him." He was desperately looking around 
for something and finally he saw some pliers which he wrapped 
in a bit of cloth. With this he struck the driver and rendered 
him partially unconscious. Then the impulse grew irresistible 
so that he deployed several ways and measures including 
strangulation to kill this man. He described himself as being 
considerably relieved and with an unusual feeling of freedom 
that he could not understand. 

Next, he decided to pose as the driver of the taxi, took cer¬ 
tain articles from the body and drove to visit all his relatives 
in the City, back to see the body, and thence to Pennsylvania 
to see more relatives. Stealing was never a motive, nor 
revenge, nor hate, nor was there any premeditation. He had 
never seen the man before, and has been at a loss himself to 
understand what really happened. He can only recall this sud¬ 
den feeling and "voice-thought" that told him he had to kill 
this driver and was unable to stop. 
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Patient History : This gave very pertinent data, same of 
which is here given. 

i 

i 

Donald was a well-behaved child until about the age of 10-11 
years. Here, two events occurred which changed his pattern 
of life completely: 

1. Death of his mother 

2. Fractured skull. 

j 

I 

It is very difficult to evaluate the former objectively, but 
he has been told by relatives that maybe he was behaving the 
way he did to get more love and attention. He felt, when his 
mother died, he had lost everything in the world. In later 
years he did not believe he had missed her so much, but maybe 
he did. 

j 

1. Report from Casualty Hospital was to the effect that on 
8/22/36 he was admitted there as a patient with a frac¬ 
tured skull (frontal) and lacerations of the lip and 
scalp, and was unconscious for two days. Report fur¬ 
ther showed his temperature to be largely sub-normal, 
with slow heart rate as evidence of increased intra¬ 
cranial pressure. Even when discharged it was noted 
that his spinal fluid pressure was still elevated. His 
behavior in the hospital was quite eventful. He screamed 
and yelled most of the time, was a difficult feeding prob¬ 
lem, and at one period, had to be restrained. 

2. Following head injury a series of behavior t problems ensued 
which have led up to the present situation: 

a. At one time he was such a problem he was taken to 
Washington Institute of Mental Hygiene for treat¬ 
ment and study. 

b. He has not been able to smoke as a result of head 
injury. 

c. Relatives have taken him to Pennsylvania and Brooklyn, 

but his impulsive behavior has been such that they have 
been forced to return him home. j 

d. Here, adjustment in school was Impossible because of 
sudden and often impetuous behavior. 

i 

e. He served a sentence at the National 'Training School 
for Boys and there he had some homosexual experience 
after which he tried to commit suicide. Because of 
adjustment problems he was transferred to the Federal 
Reformatory at Petersburg, Virginia. 

1 

f. Prior to this he was sent to John Moncure High in 
Virginia, from which he was forced to leave also. 

i 

g. Letters placed at my disposal by the family attest 
that every effort to find a school or ito get him to 
make adjustment was employed, but to no avail. These 
impulsive and unpredictable outbursts would arise, 
and the solving of adjustment problems defeated. 




3. Further data of Importance were: 

i. 

a. He was unable to keep a Job for any time, always 
some outburst would cause him to lose his Job. This 
was especially true of the last Job he held. 

b. He has stolen several cars—Just to have a ride. He 
would be scared before and after getting cut of the 
car. During the ride in the car he got a feeling of 
being unusually comfortable. 

c. He tried to commit suicide on two occasions—once 
following sodomy performed on him, and another time 
while working on a project he became markedly depressed 
and tried to commit suicide by using wood alcohol. 

i 

d. He also committed small robberies. 

i 

e. He gives a history of masturbation 3-4 times daily. 

f. He has had severe and periodic headaches that have 
made it impossible at times to lean over and touch 
his shoes to lace them. 

j 

Impression : From this history 2 features of import are noted: 

1. Death of his mother when about 11-12 

2. Severe head injury which affected his personality. 

Patient developed amnesia for events prior to head injury and 
since the frontal lobe has so much to do with personality, it 
seems that the personality changes (behavior disorders) might 
definitely be attributed to laceration or trauma to the frontal 
lobe. 

The general behavior pattern would also conform to the pattern 
of Simple Schizophrenia--"^ 1 er-do-well," general apathy, with 
disturbance of mood and effect, living on a day-to-day basis, 
indifferent as "to feelings of others." Howevet, there is the 
relationship of the behavior to the injury with impulsive pat¬ 
tern suicidal, etc. It is known that following head injury 
especially of the frontal lobe (and possibly hypothalmic 
because of anger and rage noted) that behavior of this form 
is compatible with his reaction. 


This behavior was motivated by a sudden impulse 
uncontrollable, not premeditated. 

Diagnosis: 


, definitely 


post-traumatic head injury (Frontal Lobe) with personality 
changes of an impulsive nature, with certain schizoid pat¬ 
tern (akin to simple type). 


/s/ E. Y. Williams 


EYW:em 
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QUESTIONS PRESENTED 

This case involves the denial of a motion to withdraw a plea 
of guilty to second degree murder, appellant having been in¬ 
dicted for first degree murder. Prior to the time the plea was 
accepted, appellant had been examined by two psychiatrists by 
order of court and one psychiatrist of his own choosing. The 
reports of the doctors were discussed with the court at the 
time the plea was accepted, along with the other factors in the 
case. It appeared that there might be some question as to 
premeditation and deliberation and as to irresistible impulse. 
The court accepted the plea. Almost three years later, ap¬ 
pellant filed a motion to vacate pursuant to 28 U. S. C. § 2255. 
The motion was denied and no appeal was taken. Subse¬ 
quently, appellant filed a motion to withdraw the plea. The 
denial of such motion is the subject of this appeal. Therefore, 
in the opinion of appellee, the following questions are 
presented: 

1. Can appellant be heard to contest the denial of his motion 
to vacate after the time for filing an appeal has expired? 

2. Did the court abuse its discretion in denying the motion 
to withdraw the plea when appellant failed to demonstrate 
that manifest injustice would result unless the motion were 
granted? 

CD 
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iimteb states Court of Appeals! 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12970 

Donald W. Cole, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 

This case involves the denial of a motion to withdraw a plea 
of guilty in a homicide case. On November 14, 1951, an 
indictment was returned against appellant Donald W. Cole, 
wherein it was charged in the first count thereof that on or 
about October 19, 1951, Cole purposely and with deliberate 
and premeditated malice, murdered Clarence 0. Dillahunt by 
means of placing an electric iron cord around his neck thereby 
causing asphyxia due to strangulation; and in the second 
count that on or about October 19, 1951, Cole perpetrated a 
robbery by stealing and taking, by force and violence and 
against resistance and putting in fear, off the person and from 
the immediate actual possession of Clarence 0. Dillahunt, one 
wrist watch, of the value of three dollars, one billfold, of the 
value of one dollar, one metal change carrier, of the value of one 
dollar and one set of automobile keys, of the value of fifty 
cents, the property of Clarence 0. Dillahunt and in perpetrat¬ 
ing that robbery, Cole unlawfully and feloniously did kill and 
murder Dillahunt by means of placing an electric iron cord 
around his neck thereby causing asphyxia due to strangulation, 
in violation of District of Columbia Code § 22-2401 (First 
Degree Murder) (Criminal Case No. 1601-51). 


(l) 
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James C. Toomey, Esq., was appointed to represent appel¬ 
lant on November 21, 1951 (R. 2). 1 Shortly thereafter, on 
November 30, 1951, Mr. Toomey made an oral motion for a 
mental examination of appellant. The Government did not 
oppose and the motion was granted. Doctors Joseph Gilbert 
and Amino Perretti, members of the staff at Gallinger Hospital, 
were directed to examine appellant (R. 3). 

Doctor Perretti examined appellant on December 2, Decem¬ 
ber 16, 1951, and also on January 13, 1952. He submitted his 
report to the court on January 22, 1952 (R. 4). 2 

Appellant was examined by Doctor Gilbert on December S, 
December 15, December 22, December 29. 1951, and on Janu¬ 
ary 19, 1952. The report of the doctor was submitted to the 
court on January 24, 1952 (R. 49). 3 Both doctors considered 
appellant to be of sound mind. 

1 Present counsel was appointed by this Court to represent appellant in this 
appeal. 

3 The report reads as follows (R. 4): 

“In response to a request from the Court for a mental examination of one 
Donald William Cole, a 25-year-old colored man presently confined in the 
District of Columbia Jail, I respectfully report that I made such a mental 
examination on the following occasions, namely, December 2, December 16, 
1951, and also January 13,1952. 

“As a result of such mental examination I conclude that this man is 
of SOUND MIND, showing no indications of any frank mental disorder or 
psychosis. 

“This man is oriented in all fields, namely, as to person, place and time. 
He answers questions relevantly and coherently. There is no sign of dis- 
association of the personality. There are no hallucinations. He says that 
he had been drinking gin and beer prior to the time that the incident occurred 
which led to his arrest; however, there are no mental symptoms of an 
alcoholic psychosis. 

“In conclusion I wish to state that in my opinion this man Is sane; he 
knows the difference between right and wrong. He is mentally competent 
to proceed with his trial. * * *” 

*The report of Doctor Gilbert reads, in pertinent part, as follows (R. 
JX>-51): 

“On examination he Is correctly oriented; in good touch with his sur¬ 
roundings; his answers are relevant and coherent and quite prompt. Ho 
states that when he first got in trouble as a Juvenile he was sent to the 
Washington Institute of Mental Hygiene which lie attended for some time 
seeing Doctor Buxton and others at that Clinic, Dr. Buxton having been 
director there for some years. He told in some detail of the abnormal 
experiences during iirolonged drinking periods in 1947 and 194S and of his 
‘irritations’ and of being easily angered by people taking advantage of him 


On February 1, 1952, appellant—being represented by Mr. 
Toomey—entered a plea of not guilty and the trial was tenta¬ 
tively set for March 17, 1952 (R. 5. 34). On April 22, 1952, 
the Government filed the list of witnesses to be called to prove 
the indictment, a copy of the indictment, and lists of all civil 
and criminal jurors (R. 52). The return of the United States 
Marshal indicates that copies of such documents were person¬ 
ally served upon appellant at 3: 25 p. m. on April 21, 1952 
(R. 63). 

Then on April 28. 1952, appellant—being represented by 
Mr. Toomey—withdraw his plea of guilty and entered a plea 

in many ways, always asking for things such as a newspaper, cigarettes, 
and of being annoyed by a few especially in the community and at the Jail 
by their tone of conversation. He speaks of having a bad taste in his mouth 
and because of this he gave up smoking since which time he has not suffered 
from the bad taste. He referred to his experiences when he was drinking 
to excess as a case ‘D. TVs’ and said it passed off in from one to two mouths. 
He said that since he stopped smoking he had had headaches less frequently. 
He also expresses considerable interest in his study of the Bible. There are 
no disturbances of i>ereeption such as illusions or hallucinations elicited, 
nor are there any disturbances of judgment or thinking such as delusions or 
ideas of reference. During some two or three weeks covering the period of 
examinations, he suffered from a severe cold during which it was thought 
best to allow him to recover before the examinations were completed. 
When continued, the examinations remained the same except that he said he 
felt better since he had not been drinking liquor, that he could think more 
clearly; and this was observed in his reaction. He cooperates extremely 
well. There was no confusion and no interference with memory and the 
only subjective symptom elicited was that at times he had experienced black 
spots before his eyes. 

"The physical examination reveals a rather tall, well-developed, well- 
nourished. light-brown skinned colored man approximately o' HVi" in 
height and weighing approximately 160 pounds. The examination of the 
nervous system was negative except for slight tremors of the upper eyelids. 
The serological test for syphilis is negative. 

“In conclusion I wish to state that notwithstanding the serious head in¬ 
jury and comparatively long period of convalescence from having been hit 
by an automobile when he was a small boy and apparently continued dis¬ 
ability over a long period of time thereafter, and prolonged headaches and 
dizziness, inability to attend school for comparatively long periods of time, 
and the later elftvts of excessive alcohol that for a period of time (about 
1947 and 1948) gave rise to some abnormal symptoms; that the examinations 
at this time do not disclose symptoms that would justify the opinion that 
he is suffering from psychosis or mental disorder, and it is my opinion that 
Donald William Cole should be considered of SOUND MIND. * • *” 
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of guilty to second degree murder (R. 6). The transcript of 
the proceedings at the time the court accepted the plea is as 
follows (R. 38-45). 

The Court. You may proceed. 

Mr. Conliff. If it please the Court, in Criminal No. 
No. 1601-51, United States v. Donald W. Cole, the de¬ 
fendant is charged in an indictment charging the offense 
of murder in the first degree. 

The indictment is in two counts. The first count al¬ 
leges that the defendant killed one Clarence O. Dilla- 
hunt with deliberation and premeditation. 

The second count alleges the same offense, the first 
degree murder in the perpetration of a robbery. 

I have interviewed the witnesses in this case at great 
length. I have talked to Mr. Toomey on several oc¬ 
casions. We have had the defendant examined. By 
“we” I mean the government. Mr. Toomey has also 
had a psychiatrist examine the defendant; and in view 
of all the circumstances in the case the government feels 
that substantial justice would be done principally to the 
community if this man is permitted to plead guilty to 
murder in the second degree. I understand from Mr. 
Toomey that his client so wishes to plead. 

The Court. I think I would like to have you state the 
facts. 

Mr. Conliff. If the Court please, the defendant is 
charged with killing a taxicab driver. He picked up the 
taxicab driver and then apparently he had the intention 
of taking the man’s taxicab and driving to Philadelphia. 

He conveyed the taxicab driver to the apartment of 
his sister, and after quite a bit of drinking had been en¬ 
gaged in on the part of the defendant, and a few drinks 
apparently on the part of the deceased, the defendant 
killed him and used particularly brutal means. He 
used four or five different means in endeavoring to kill 
the man. Would you want me to go into details? 

The Court. Yes; this is an important case. 
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Mr. Conliff. After that, after they had had a few 
drinks together, the deceased went into the bathroom 
of this defendant, and the defendant took a pair of pliers 
and wrapped them in a bath towel, and when the man 
came out of the bathroom he struck him over the head 
with it. 

Then the defendant grabbed the deceased and pushed 
his head in a toilet bowel and flushed the bowl and tried 
to kill him that way. He was not successful. 

He then picked up an electric iron which had a cord 
attached to it and swung it several times and struck the 
deceased on the head until the wire broke free from the 
iron. 

The defendant then took a cord off his bathrobe and 
attempted to strangle the deceased with it, and finally 
he took the electric cord that came off the iron and 
wrapped it around the throat of the deceased and tied 
it until death ensued. 

The government then can show by competent testi¬ 
mony, if the Court please, that the defendant took cer¬ 
tain property belonging to the cab driver and took his 
taxicab, which was a white cab, an Arrow cab. He 
then drove to the home of a relative, picked up a couple 
of small children, took them for a ride for about an hour, 
and then returned to the relative’s home, left the chil¬ 
dren, and made no effort to conceal the fact that he was 
driving this cab that he had stolen. 

He was questioned by this relative, “Are you now 
driving a cab?” And he said, “Yes, it’s outside the 
window.” 

The defendant then proceeded back to the apartment 
and went to where the deceased was. and he told the 
police the reason he did it was to see whether the man 
was actually dead. 

He then drove to Philadelphia, parked the car in the 
downtown section where there was a great deal of traffic. 
He left the car and visited a friend; came back to the 
car, and the taxicab had remained in that place so long 
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that a parking ticket had been placed on it, and by that 
time the Philadelphia police had a lookout by the Wash¬ 
ington police, and they had the car under surveillance, 
and when the defendant returned to the car he was ap¬ 
prehended. 

The government’s evidence will further show that he 
was immediately taken to the police headquarters in 
Philadelphia and he very freely admitted just what he 
had done. He made no attempt to conceal it. He did 
not give any justification for it or any reason for it, and 
he went into great detail. 

He waived extradition before a magistrate. That 
magistrate in Philadelphia asked the usual questions 
whether or not he confessed to the police by reason of 
any threats or any promises and he said no. the police 
had treated him very well and his confession was en¬ 
tirely voluntary. 

He then returned to Washington where he was inter¬ 
viewed by the headquarters detectives. He gave a 
complete written statement, going into all the details 
of the occurrence and made no effort whatsoever to con¬ 
ceal any of the details. 

He then was confronted with his sister and brother-in- 
law and in front of them he told them he had been 
treated very well by the police, and he then went into 
detail as to just what he had done. 

The government thereupon, after the usual prelimi¬ 
nary hearing, had him examined by government psy¬ 
chiatrists. Mr. Toomev had the defendant examined 
by a psychiatrist, and it appears there is some conflict, 
as so freely happens, in the expert opinion of the psy¬ 
chiatrists. 

The government psychiatrists say that the man they 
feel is of sound mind knows the distinction between 
right and wrong. The psychiatrist for the defendant— 
Mr. Toomey permitted me to read the complete report 
of this psychiatrist, and his psychiatrist said that the 
man was acting under what might be simplified in call- 
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ing a temporary form of insanity at the time of the 
killing. 

After receiving the full report that Mr. Toomey gave 
me of his psychiatrist, I consulted Dr. Gilbert, the gov¬ 
ernment psychiatrist, and Dr. Gilbert indicated that this 
man is a borderline case. In his opinion he is of sound 
mind; he is responsible for what he did, but nevertheless 
his mental condition is such that it is possible that he 
may have been acting under some emotional stress or 
emotional compulsion at the time of the killing. 

Furthermore, the entire background of this defendant 
is such that there is a likelihood that his condition is such 
that even though he knew what he was doing, had full 
knowledge of what he was doing; knew* the difference 
between right and wrong, he may not have had that 
degree of deliberation and premeditation that the law 
requires in order to have murder in the first degree. 

Going back to the period when the defendant was ap¬ 
proximately twelve years old the record shows he was 
involved in an automobile accident. He received a 
fractured skull in that accident, and the frontal bone of 
his skull was broken. During the period of time he was 
in Casualty he was unconscious for a number of days. 
During the period he was under treatment in Casualty 
Hospital he w'ent through spasms and a very disorgan¬ 
ized condition such that it was necessary that he be re¬ 
strained to the bed. 

There came a time when he was released from Casu¬ 
alty Hospital and he was sent to various schools in the 
city. The supervisors or principals of those schools 
wrote letters to the defendant’s family indicating that 
in their opinion he needed certain treatment; that his 
mentality was not up to par. 

At one time he was actually sent to the Mental Hy¬ 
giene Clinic of the District of Columbia. 

If Your Honor please, I have gone thoroughly into all 
of the facts in the case, the complete background of this 
defendant, and I feel under all these circumstances that 
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a plea to second degree murder would be a proper one to 
recommend to the Court. 

The Court. What does defendant’s counsel say? 

Mr. Toomey. May it please the Court, the defendant 
was examined by Dr. E. Y. Williams, who is a psychia¬ 
trist on the staff of Freedmens Hospital. Dr. Williams 
came forward with his findings and as a result of his 
complete study he finds that the actions of this defend¬ 
ant in this particular incident were as the result of what 
he terms an irresistible impulse. 

He finds that in the defendant’s past history’ there 
have been similar incidents of a like nature, although 
not with such horrible results. That factor alone to 
my mind certainly injects a sufficient doubt as to pre¬ 
meditation in the commitment of this crime. 

Mr. Conliff, the assistant United States Attorney, has 
stated to me that as a result of his conference with the 
government psychiatrists they concede that is possible. 

The Court. What does the defendant want to do? 

Mr. Tooney. The defendant wants to enter a plea of 
guilty to the charge of murder in the second degree. 

The Court. Does he admit the commission of the 
offense? 

Mr. Tooney. Yes, he does. 

The Court. And have you apprised him of his rights? 

Mr. Tooney. I have. 

The Court. Donald W. Cole, is it your desire to plead 
guilty to murder in the second degree? 

Defendant Cole. Yes, sir. 

The Court. Do you admit that you killed the de¬ 
ceased? 

Defendant Cole. Yes, sir. 

The Court. You admit that you killed him? 

Defendant Cole. Yes, sir. 

The Court. You understand, of course, that on your 
plea of guilty the Court will sentence you to any term up 
to life. Do you understand that? 

Defendant Cole. Yes, sir. 

The Court. The Court will accept the plea. 
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The Deputy Clerk. Donald W. Cole, in Criminal 
No. 1601-51 in which you are charged with first degree 
murder, do you now' wish to withdraw your plea of not 
guilty and enter a plea of guilty to second degree 
murder? 

Defendant Cole. I do. 

The Court. The case will be referred to the Proba¬ 
tion Officer for the usual presentence investigation. 

Mr. Toomey. Thank you. 

♦ t t t # 

Appellant appeared before the court on May 16. 1952, to be 
sentenced, at which time it was adjudged that he was convicted 
upon his plea of guilty to murder in the second degree and that 
he be committed for imprisonment for a period of from fifteen 
years to life (R. 7). The transcript of such proceedings read 
as follows (R. 46-48): 

The Deputy Clerk. Donald W. Cole, Cr. No. 1601- 
51. 

The Court. Counsel may proceed. 

Mr. Toomey. Your Honor, I know, is thoroughly 
familiar with this case since I have discussed the matter 
with you. 

The indictment as originally presented was an indict¬ 
ment charging the defendant w'ith murder in the first 
degree. 

As a result of conferences, and supported by the testi¬ 
mony of one psychiatrist, the United States Attorney's 
office expressed a willingness to accept a plea to murder 
in the second degree. 

I have nothing further to say except to beg the Court’s 
mercy for this defendant in sentencing him. 

The Court. This case involves one of the most atro¬ 
cious murders that has ever come to the attention of this 
Court. It was a premeditated murder for lucre, and it 
was carried out in a most vicious and cruel and bestial 
manner. 

The government psychiatrists declared the defendant 
to be of sound mind, but they also say that this is a 
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borderline case between sanity and insanity; and under 
those circumstances the government recommended that 
the defendant be permitted to plead guilty to murder in 
the second degree which he wanted to do. I felt at the 
time and I still feel that the recommendation of the 
United States Attorney was a very wise one, because 
capital punishment should not be inflicted on a person 
who is on the borderline between sanity and insanity, 
and for this reason as I say I thought that the recom¬ 
mendation of the United States Attorney was both wise 
and humane, and I readily accepted it. 

This case, however, in view of the circumstances is 
one of those cases where the maximum penalty pre¬ 
scribed by law for murder in the second degree should 
be imposed, because of the nature of the offense. 

Donald W. Cole, it is the judgment of this Court that 
you be imprisoned in an institution to be designated by 
the Attorney General of the United States for a term of 
not less than fifteen years and not more than life. 

Defendant Cole. Judge, if it please the Court, I would 
like to ask you for the time that I spent over at the jail. 

On January’ 10.1955. appellant filed a motion to vacate judg¬ 
ment pursuant to 28 U. S. C. § 2255. The handwritten motion 
reads as follows :* 

Pursuant to 2S U. S. C. 2255. your defendant moves 
that this court vacate the judgment and conviction im- 


*JTfy>-handwrltten "Exhibit A," referred to in the motion, reads as follows 
(LptA) : Donald Cole, male, colored ace 10. residing at 20 Florida Avenue 
NE., was first treuted at the Eastern Dispensary and Casualty Hospital on 
August 22. 1930. History revealed that the patient had been Injured when 
struck by an automobile. Examination revealed a lacerated wound of the 
scalp and lip. The patient was in an unconscious state. The lacerated 
wound of the scalp and the lip was sutured, and the putlent was admitted 
to the hospital where he was given treatment for his head injury. On 
August 23. 1930, an X-ray of the skull was reported as follows: "Linear 
fracture of right side of frontal bone.” Urine examination was essentially 
negative. The patient was very restless, and remained unconscious for 
about two days. After this he continued to improve and at the time he 
was discharged, the lacerated wound of the scalp and lip had healed and 
the patient showed some residuul signs of Intracranial pressure. 
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posed herein on May 16, 1952, on the ground that said 
judgment and conviction are being maintained in vio¬ 
lation of the Constitution and laws of The United 
States, to wit: 

That the defendant was of unsound mind and men¬ 
tally incompetent to stand trial at the time of arraign¬ 
ment. plea, conviction and sentence, thereby rendering 
the entire proceedings void; furthermore, defendant has 
a past history of mental infirmity as shown on the rec¬ 
ords annexed hereto marked “Exhibit A”. 

Together with the fact that petitioner was misrepre¬ 
sented by his court-appointed counsel, Mr. James C. 
Toomey, i. e.. 

Attorney Toomey had knowledge of petitioner’s past 
mental illness, and said appointed counsel agreed to 
argue petitioner’s case before a judge, and submit the 
medical records of petitioner’s mental derangements, 
and subpoena the psychiatrists who had studied the 
petitioner’s action for some three months prior to trial, 
to testify according to their findings. But when peti¬ 
tioner was brought to trial. Attorney Toomey suddenly 
advised petitioner to plead guilty, because the counsel 
had everything fixed, otherwise petitioner would go to 
the chair. 

Attorney Toomey’s statements took petitioner by 
surprise, which caused petitioner to become emotionally 
upset, to the extent that petitioner accepted Attorney 
Toomey’s advice and entered a plea of guilty, and the 
climax of a life sentence for petitioner. * * * 

The rule is well established that when a lawyer makes 
a misrepresentation of law to a layman, relief may be 
afforded. 

Borgeron v. Namiour , 1 Cir. 152 F. 2d eh.; A. N. RR. 
Company. 114 Ky. 26S 715 W. 633 R. A. 198. 

That the judgment should be vacated for the follow¬ 
ing, well established reasons: 

1. Facts necessary to a fair trial were withheld from 
the Court. 
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2. If these contended facts had been before the Court 
the evidence would have shown that the petitioner’s 
conduct was consistent with innocence. 

3. The facts would have set up a reasonable doubt 
as to the guilt of the defendant. 

The District Court (Holtzoff, J.) denied the motion in a 
memorandum order filed January 17. 1955 (R. 14-17). In 
effect, the court held that the points advanced by appellant 
could not be raised by a motion to vacate, that there w-as no 
showing of substantial facts supporting the application, and 
that, assuming that the motion were a motion to withdraw the 
plea of guilty under Rule 32 (d). there was no showing that the 
motion should be granted “to correct manifest injustice.” No 
appeal was taken. 

On August 23. 1955, appellant filed a motion to withdraw his 
plea of guiltv. Such handwritten motion reads as follows 

<$A 

Comes now, Donald W. Cole, hereafter called the peti¬ 
tioner. who moves this Court pursuant to rule 32 (d), 
Fed. Rules of Criminal Procedure, for leave to withdraw 
plea of guilty. 


tTJxe handwritten "Exhibit A,” refemxl to in the motion reads as follows 

Affidavit of Petitioner, Donald W. Cole, before me personnally appeared. 
The petitioner, above named, being duly sworn according to law, who dis¬ 
pose and aver that the following is true, to wit, affiant states that he was 
indicted and tried for first degree murder. Title 22-2401 D. C. C. 

Affiant states that he pleaded guilty to a lesser offense, the offense of 
second degree murder, affiant states that he was sentenced to (15) years to 
life imprisonment, 22 D. C. Code 2403. 

Affiant states that at the time of the commission of the alleged crime 
affiant was mentally deranged. 

Exhibit A 


Affiant states that his plea of guilty Is standing in violation of his consti¬ 
tutional rights, of due process of law. Constitution. Amendment V. That 
the court was without Jurisdiction to accept a plea of guilty of second degree 
murder without first amending the indictment, which charged petitioner of 
murder in the first degree, 22-2401, D. C. C. See indictment No. 1592-51, 
The Constitution provides in part that no person shall be held to answer 
for a capital, or otherwise Infamous crime, unless on a presentment or 
indictment of a grand Jury, nor be deprived of life, liberty, or property, with¬ 
out due procesa of law. 
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(1) That this motion promulgate on the following 
facts and circumstances, and, not otherwise, to wit: 

Allegations I 

That the judgment and commitment are void. That 
the court was without jurisdiction to render judgment, 
that at the time of the commission of the crime peti¬ 
tioner was suffering from mentally derangement which 
render petitioner insane at the time of the alleged crime, 
that petitioner was not amenable to the Court judg¬ 
ment. That the judgment and conviction is in viola¬ 
tion of the U. S. Constitution, amendment V, that peti¬ 
tioner’s plea to the indictment is void in that petitioner 
■was indicted for first degree murder, Title 22, Sec. 2401. 
The indictment was not amended. Petitioner pleaded 
guilty to second degree murder, pursuant to Sec. 2403, 
of Title 22, D. C. Code). 


The court accepting a plea of guilty without first amending the indictment 
renders the Judgment void, for there are two statutes in question, 22-3401 
and 22-2403. 

For the reason heretofore the petitioner respectfuUy submits the plea of 
guilty should be set aside and the Judgment vacated. 

Argument II 

The plea of guilty should be set aside because petitioner at the age of 
ten (10) suffered a very bad accident. Petitioner stayed in a coma for three 
days. As a result of that accident petitioner suffers from mental dullness, 
weakness. The accident rendered petitioner so mentally impaired and 
deranged that at times petitioner cannot distinguish between right and 
wrong. 

Petitioner at the time of the commission of his alleged crime was suffer¬ 
ing from a disorder which so impaired petitioner as to render him wholly 
incapable of distinguishing right from wrong. Therefore petitioner could 
not intelligently plead guilty to the crime he was charged with nor any 
lesser included offense when in fact petitioner remembers nothing of it* 
commission, petitioner will present proof of his allegations and arguments 
at a hearing, for the foregone reasons. The petitioner prays that the 
Plea of Guilty be set aside and the Judgment vacated and a retrial ordered. 

For an accused is not criminally responsible when his act is the product 
of a mental disease or a mental defect. 

Durham v. United States, C. A. D. C., 214 F. 2d, 862. 

Wheatley v. United States (10 Cir.), 198 F. 2d 325. 

Further petitioner sayeth not: • • * 
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See Exhibit A. annexed hereto and made a part of; 

Wherefore, petitioner prays that the court will vacate 
petitioner’s plea of guilty. 

The District Court, on September 12. 1955. filed a memo¬ 
randum wherein it was stated: “The motion for leave to with¬ 
draw a plea of guilty, filed August 23. 1955. is a repetition of 
a prior motion which was denied in a memorandum filed Janu¬ 
ary 17, 1955. The present motion is denied on the grounds 
fully set forth in that memorandum.” (R. 27.) The instant 
appeal followed (R. 2S). 

RULE INVOLVED 

Rule 32 (d) of the Federal Rules of Criminal Procedure, 
Title 18 U. S. C., provides: 

A motion to withdraw a plea of guilty or of nolo 
contendere may be made only before sentence is im¬ 
posed or imposition of sentence is suspended; but to 
correct manifest injustice the court after sentence may 
set aside the judgment of conviction and permit the 
defendant to withdraw his plea. 

SUMMARY OF ARGUMENT 

Appellant filed a motion to vacate the judgment of convic¬ 
tion entered against him. However, he did not note and ap¬ 
peal from the denial of his motion and he is, therefore, fore¬ 
closed from raising any issues which pertain to such denial. 

This appeal is from the denial of a motion to withdraw a 
plea of guilty to second degree murder in a case wherein ap¬ 
pellant was charged with first degree murder. Rule 32 (d) of 
the Federal Rules of Criminal Procedure states that such mo¬ 
tions should only be granted to correct manifest injustice. 
In this case, appellant failed to sustain his burden of proof 
that he would suffer such consequences should the motion be 
denied. Therefore, the District Court did not abuse its discre¬ 
tion in denying it. 
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ARGUMENT 

I 

The contentions relating to appellant’s motion to vacate can¬ 
not be considered because no appeal was noted from the 

denial of the motion 

On January 10,1955, appellant filed a motion to vacate judg¬ 
ment pursuant to 2S U. S. C. § 2255. The memorandum order 
of the District Court denying such motion was filed on Janu¬ 
ary 17. 1955. Xo appeal was taken from such order. Rather, 
on August 23. 1955. appellant filed a motion to withdraw his 
plea of guilty pursuant to Rule 32 (d) of the Federal Rules 
of Criminal Procedure. The order denying this motion is the 
subject of the instant appeal. 

It is. therefore, readily apparent that any contentions raised 
by appellant which pertain to the denial of the motion under 
Section 2255 cannot now be considered. It is now well settled 
that the failure to file a notice of appeal is a jurisdictional bar 
to an appeal. 

Hence, appellant cannot now interject arguments which deal 
expressly with his first motion. And in particular, appellant 
is foreclosed from raising the following contentions: 

1. A hearing under Section 2255 .—Appellant urges that the 
files and records of the case do not conclusively show that he 
was entitled to no relief (Br., at pp. 4-7). He argues that the 
court below should have granted him a hearing on his motion 
to vacate, pursuant to the terms of Section 2255. However, 
as is noted above, the failure to note an appeal prevents the 
application of the tests enunciated in Section 2255. 

2. Insanity at the time of the offense .—Appellant contends 
that a study of the record herein will create the presumption 
that he was of unsound mind at the time he murdered Clarence 
O. Dillahunt (Br., at pp. 7-13). He draws strength from the 
circumstances of the crime, from the reports of the psychia¬ 
trists, from his behavior at the time of the killing, and from 
his “long psychiatric history.” From this he maintains that 
he should have been afforded a hearing under Section 2255 
(Br., at p. 4). 



Again, appellant is foreclosed from basing his case upon the 
tests announced in Section 2255. He cannot overcome the 
barrier imposed by his failure to file a notice of appeal from 
the denial of his motion. In any event, the law is settled that 
insanity at the time of the offense cannot be raised on collateral 
attack. 

3. Incompetence at the plea. —It would appear that appel¬ 
lant also argues that the District Court should have granted 
him a hearing on his motion to vacate in order to inquire into 
appellant’s mental competence at the time the plea to second 
degree murder was accepted. However, the failure to pursue 
an appeal prevents a consideration of this argument in the 
light of Section 2255. In any event, a study of the files and 
records will reveal that the lower court was correct in denying 
the motion without a hearing. See Argument II, infra. 

II 

The motion to withdraw the plea of guilty was properly denied 

It will be remembered from the Counterstatement, supra, 
that this is an appeal from the denial of appellant’s motion to 
withdraw his plea of guilty to second degree murder. The tests 
to be applied by the District Court and by this Court on review 
are set forth in Rule 32 (d) of the Federal Rules of Criminal 
Procedure. Such Rule reads as follows: 

(d) Withdrawal of Plea of Guilty.—A motion to 
withdraw a plea of guilty or of nolo contendere may be 
made only before sentence is imposed or imposition of 
sentence is suspended; but to correct manifest injustice 
the court after sentence may set aside the judgment of 
conviction and permit the defendant to withdraw his 
plea. [Emphasis added.] 

Thus, the test here is whether the motion should have been 
granted in order to “correct manifest injustice.” This appears 
to be a broad test and necessarily so. The disappearance or 
demise of witnesses, the unavailability of evidence, or the 
knowledge that the lapse of time will dim the memory of the 
finest witness could persuade an incarcerated convict to file a 
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motion to withdraw his plea of guilty at a time advantageous 
to his position. And in considering the application of the test, 
it should be recalled that the incarceration of the convict is 
not due to the verdict of a jury before whom the accused pre¬ 
sented evidence in support of a legitimate defense such as, for 
example, alibi. Rather, incarceration stems directly as a result 
of an admission of guilt—bold and express. 

In the right of these considerations, the courts have uni¬ 
formly held that the granting of a motion to withdraw is within 
the discretion of the District Court. Friedman v. United 
States, 200 F. 2d 690,696 (Sth Cir. 1952), cert, denied, 345 U. S. 
926, reh. denied, 345 U. S. 961.° Furthermore, the burden is 
upon the convict to show the court that such motion should 
be granted. United States v. Shneer, 194 F. 2d 598, 600 (3d 
Cir. 1952). 

Here, a study of the record makes it manifestly clear that 
appellant did not sustain his burden and that the court below 
did not abuse its discretion in denying the motion to withdraw 
the plea of guilty. In this regard the following considerations 
are to be noted: 

1. The statements of the prosecutor at the time the plea 
was accepted indicate that the entire matter had been care¬ 
fully considered by the Government. In particular, it should 
be pointed out that the court was fully apprised of the matters 
upon which appellant now relies. 

2. The statements of the defense counsel at the time the 
plea was accepted show a complete understanding of the 
gravity of the situation facing appellant and of the matters 
relating to appellant’s mental condition. 

•For a partial list of recent cases dealing with Rule 32 (d), see: Carter 
v. United States. 22-1 F. 2d 563 ( 5th Cir. 1955); United States v. Shapiro. 
222 F. 2d S36 (7th Cir. 1955); United States v. Schwenke, 221 F. 2d 356 (2d 
Cir. 1955); United States v. Raymond, 218 F. 2d 952 ( 2d Cir. 1955); United 
States v. Sicaggerty, 218 F. 875, 880 ( 7th Cir. 1955); Kling stein v. United 
States, 217 F. 2d 711 (4th Cir. 1954) ; Smith v. United States, 213 F. 2d 
730 ( 6th Cir. 1954); United States v. Marcus, 213 F. 2d 230 ( 7th Cir. 1954); 
and United States v. Shailer. 202 F. 2d 590 (2d Cir. 1953), cert, denied, 347 
U. S. 947. In this Jurisdiction, see: Futterman v. United States, 91 U. S. 
App. D. C. 331, 202 F. 2d 185 (1952); and Swift v. United States, 79 U. 8 . 
App. D. C. 387,148 F. 2d 361 (1945). 
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3. The statements of appellant at the time the plea was ac¬ 
cepted and at the time sentence was imposed show an under¬ 
standing of the matter before the court and the effect of the 
action by the court upon appellant. 

4. There were no statements by defense counsel or by ap¬ 
pellant which would negative the presumption of sanity or the 
presumption of the regularity of the judicial proceedings. 
There was no statement relating to present incompetency. 
There was no objection to the action of the court. 

5. The court observed appellant at the time the plea was 
accepted and at the time of sentencing. The court was able 
to observe appellants demeanor and the manner in which he 
answered the questions put to him. 

6. This case involves the judgment of conviction in a second 
degree murder case, appellant having been indicted for first 
degree murder. At the time he came before the court he faced 
the possibility of conviction and electrocution. He chose to 
plead guilty to a lesser charge and to escape capital punish¬ 
ment. His maneuvers now could be construed as a mere at¬ 
tempt to take advantage of time and its effect upon a successful 
prosecution. 

7. Appellant made no attempt to challenge the proceedings 
until almost three years had elapsed. And he raises no matters 
which were not known to him at the time the plea was accepted. 

8. The reports of Doctor Gilbert and Doctor Perretti—who 
were appointed by the court on the motion of apjxdlant’s at¬ 
torney—clearly state that appellant was of sound mind in the 
opinion of these doctors. The report of Doctor Gilbert is par¬ 
ticularly significant in that he states that lie had knowledge 
of appellant’s history and of the automobile accident upon 
which appellant now bases his contentions. Doctor Gilbert 
stated that he considered appellant to lx? of sound mind “not¬ 
withstanding the serious head injury.” Thus, in order to meet 
his burden of proof, appellant would have to overcome the 
report of Doctor Gilbert. 

9. The report of Doctor E. Y. Williams (App. to Appellant's 
Brief) is inconclusive. The “Diagnosis” is given as: “Post- 
traumatic head injury (frontal lobe) with personality changes 
of an impulsive nature, with certain schizoid pattern (akin 
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to simple type).” The doctor makes no flat statement as to 
appellant’s mental condition. Rather, it would appear that 
the physician studied the case from the point of view' of first 
degree murder and defenses thereto (e. g., “This behavior was 
motivated by a sudden impulse, definitely uncontrollable, not 
premeditated).” 

As appellant states in his brief, the report of Doctor Williams 
is not in the record. It was referred to in the court below. 
Thus it is not new matter and must be considered with the 
reports of Doctor Gilbert and Doctor Perretti—which reports 
contain express statements of opinion and embrace the same 
history as reflected by Doctor Williams. 

10. Appellant makes much of the fact that appellant was 
referred to as a “borderline” case. However, a study of the 
record clearly shows that such reference was to appellant’s 
mental condition at the time the crime was committed and not 
as of the time the plea was accepted. For example, the prose¬ 
cutor stated (R. 42): 

After receiving the full report that Mr. Toomey gave 
me of his psychiatrist I consulted Dr. Gilbert, the gov¬ 
ernment psychiatrist, and Dr. Gilbert indicated that this 
man is a borderline case. In his opinion he is of sound 
mind; he is responsible for what he did. but neverthe¬ 
less his mental condition is such that it is possible that 
he may have been acting under some emotional stress 
or emotional compulsion at the time of the killing. 

Furthermore, the entire background of this defend¬ 
ant is such that there is a likelihood that his condition 
is such that even though he knew what he was doing, 
had full knowledge of what he was doing; knew' the 
difference between right and wrong, he may not have 
had that degree of deliberation and premeditation that 
the law requires in order to have murder in the first 
degree. 

Counsel for appellant also stated (R. 43-44): 

May it please the Court, the defendant was examined 
by Dr. E. Y. Williams, who is a psychiatrist on the staff 
of Freedmen’s Hospital. Dr. Williams came forward 
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with his findings and as a result of his complete study 
he finds that the actions of this defendant in this par¬ 
ticular incident were as a result of what he terms 
irrestible impulse. 

He finds that in the defendant’s past history there 
have been similar incidents of a like nature, although 
not with such horrible results. That factor alone to 
my mind certainly injects a sufficient doubt as to pre¬ 
meditation in the commitment of this crime. 

Therefore, it is clear that the phrase “borderline case” can¬ 
not be construed as applying to competency at the time of the 
judicial proceedings in issue. On the other hand, it appears that 
appellant was classified as one who had perpetrated murder— 
which he admitted, with malice aforethought—which he ad¬ 
mitted, but without premeditation and deliberation—which 
he did not admit. In short, he inferentially stated that he was 
guilty of second degree murder. He asked the court, with 
the consent of the Government, to accept of plea to such crime. 
The court granted his motion. He now wishes to withdraw 
that plea but he has utterly failed to demonstrate that manifest 
injustice results from the denial of his motion to withdraw. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
John C. Conliff, 

Lewis Carroll, 

Assistant United States Attorneys. 
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